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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of August, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13250
V.

CARDI NAL DRI LLI NG COVPANY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appeal ed fromthe deci sional order of
Adm ni strative Law Judge Patrick G Ceraghty granting the
Adm nistrator's notion to dism ss respondent’'s appeal for |ack of
jurisdiction.® For the reasons that follow, we deny the appeal

and uphol d the | aw judge's order.

A copy of the decisional order is attached. Respondent
filed a brief on appeal and the Adm nistrator filed one in reply.

6440



2
By letter dated August 8, 1993, the Federal Aviation
Admi nistration (FAA), citing Section 605 of the FA Act,? notified
Cardinal Drilling Conpany (CDC) that four of its aircraft were in
ef fect being grounded for five days because "the inspection
status of each aircraft is not current and the actual condition
of each aircraft, engine, propeller and installed conponent is
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not known." Respondent appealed the letter to the NTSB, arguing

’Section 605 (b) of the FA Act, 49 U S.C. app. § 1425(hb),
states, in pertinent part:

(b) The Adm nistrator shall enploy inspectors who
shall be charged with the duty (1) of making such
i nspections of aircraft, aircraft engines, propellers, and
appl i ances designed for use in air transportation, during
manuf acture, and while used by an air carrier in air
transportation, as nmay be necessary to enable the
Adm nistrator to determ ne that such aircraft, aircraft
engi nes, propellers, and appliances are in safe condition
and are properly maintained for operation in air
transportation; and (2) of advising and cooperating with
each air carrier in the inspection and mai ntenance t hereof
by the air carrier. \Wenever any inspector shall, in the
performance of his duty, find that any aircraft, aircraft
engi ne, propeller, or appliance, used or intended to be used
by any air carrier in air transportation, is not in
condition for safe operation, he shall so notify the carrier
in such formand manner as the Adm nistrator nay prescribe;
and, for a period of five days thereafter, such aircraft,
aircraft engine, propeller, or appliance shall not be used
in air transportation, or in such manner as to endanger air
transportation, unless found by the Adm nistrator or his
i nspector to be in condition for safe operation.

5The letter further stated,

"Also, aircraft configured with patient litters for nedi cal
evacuati on have been determ ned to be unairworthy because
they do not conformto an FAA approved type design when so
confi gur ed.

Operation of any of the naned aircraft is contrary to
Federal Avi ation Regul ations and potentially unsafe.”
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that the matter was appropriate for Board review because the
letter was tantanount to a suspension of CDC s air carrier
certificate. On August 31, 1993, the |l aw judge granted a notion
by the Adm nistrator to dism ss respondent’'s appeal on the
grounds that the Board | acks jurisdiction to review Section 605
deci si ons. *

Gting Priority Air Dispatch v. NISB, 514 F.2d 1135 (D.C

Cr. 1975), respondent asserts that the FAA' s letter had the
effect of altering CDC s operating authority. In Priority, the
FAA had granted Priority Air Dispatch (Priority) an operating
certificate and an exenption sinultaneously, both of which were
necessary for Priority to engage in the business of transporting
hazardous waste. Several years later, the FAA term nated the
exenption, effective imediately, and issued a revocation order
against its operating certificate. The court found that the sane
|l ogic which permtted the Board to have jurisdiction over
revocations of ratings and authorizations, nanely, that ratings
and authorizations are "inextricably entwined" with the
certificates, applied in Priority's case. Since the revocation
of Priority's exenption altered its operating authority, the
Board was required to review the FAA's action. |d. at 1337-38.
(..continued)

Al t hough the letter only referenced Section 605(a), the
Adm nistrator later correctly cited Section 605(b) in his notion
to dism ss respondent's appeal .

‘Respondent terned the appeal an "energency" but |ater
wai ved any right to expedited energency review. The

Adm ni strator disputed the classification of the appeal as an
emer gency.
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We find respondent’'s argunent that the FAA's action is a
suspensi on order over which we have review authority unavailing.?®
As the Adm nistrator maintains, neither the | anguage of Section

605(b), nor the holding in Priority conpels Board review of the
FAA' s action in the instant case. The FAA did not term nate an
exenption, but rather, under its statutory authority, found that
certain aircraft were not in a condition for safe operation and
consequently informed CDC that the aircraft were not to be used
in air transportation for a period of five days. This action did
not anend, nodify, suspend, or revoke CDC s operating
certificate; it sinply prevented CDC, tenporarily, from using
certain equipnment in the exercise of its certificate rights.
Therefore, the Board does not have jurisdiction over respondent's
appeal . ©

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent' s appeal is denied; and
2. The | aw judge' s decisional order is affirned.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

®Under the Independent Safety Board Act of 1974, as anended,
the National Transportation Safety Board shall "review on appeal
[] the suspension, anendnent, nodification, revocation, or denial
of any operating certificate or |license issued by the Secretary
of Transportation under sections 602, 609, or 611[e] of the
Federal Aviation Act of 1958 and the revocation of any
certificate of registration under section 501(e)(2) of such
Act...." 49 U. S . C 8§ 1903(a)(9), citations omtted.

®Si nce review under section 605 is beyond the purview of the
Board's authority, we do not reach CDC s argunent that the FAA' s
action resulted in a denial of notice and an opportunity to be
heard before the groundi ng.



